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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

. In the Matter of the Appeal of )
. )
ALDEAN anp CLARA WASHBURN )

For Appellant: AlDean Washburn, in pro. per.

For Respondent: Janes C. Stewart
Counsel

OPI1 NI QN

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Alpean and Clara
Washburn agai nst proposed assessnents of additional
personal inconme tax in the amunts of $370.80 and $1,269.95
() for the years 1976 and 1977, respectively.
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The question presented by this appeal is whether
certain paynments received by appellants after they had
become nonresidents were taxable by California.

It appears that C ara Washburn has been included
as an appel |l ant becauseshe filed a joint return with her
husband, AlDean. "Appellant" herein shall refer to AlDean
Washbur n.

Before August 1, 1976, appellants were residents
of California. Appellant practiced dentistry in
Ri dgecrest, California through a professional denta
corporation known as AlDean WAshburn, D.D.S., A
Prof essional Corporation (hereinafter "the corporation").
On August 1, 1976, appellant sold his stock in the
corporation and noved to U ah.

In connection with the sale of stock, on
August 1, 1976, appellant executed a document headed
"Covenant Not To Conpete" in which he agreed, as an
enpl oyee of the corporation:

That upon term nation of enploynment of
Enpl oyee and contingent upon the tinely and total
paynment as hereinafter set forth and as permtted
by law, Enployee, convenants W th Corporation that
for a period of five (5) years fromthe date
hereof, Enployee will not engage in the active
practice of dentistry in the geographic territory
enconpassed by a radius of thirty (30) mles with
the center point the office of the Corporation,
either on his own behaif or as a partner or as an

enpl oyee.

Enpl oyee further covenants that he will not,
during this period, directly or indirectly,
i nduce any of the patients of Corporation to
patroni ze any dentist other than the Corporation.
Enpl oyee may, however, continue to treat any such
pati ents who desire Enpl oyee's services outside
of the area set forth in this Covenant Not To
Conpet e.

I n consideration of Enployee granting the
af orenenti oned Covenant Not To Conpete,
Cor poration agrees to pay Enpl oyee Ei ghty-Yin?
Thousand Three Hundred Ei ghty-Two And 51/100
Dol l ars ($89,382.51), which sum shall be paid in
equal monthly installnents conmencing on the
first day of August, 1976,and continuing for a
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——an - —

period of five (5) years; it is the intention of
the parties hereto that the consideration for the
covenant be treated as an ordinary expense for
‘the Corporation and as ordinary incone to the
Enpl oyee.

After nmoving to Utah, beginning in January 1977
and continuing through May 1978, appellant apparently
returned to Ridgecrest, California for three and one-half
days in every fourteen-day period to practice dentistry in
the corporation's office. Appellant states that “this gave

him additional opportunities to help establish the new
entist in [his] old practice." Wile engaged in this
part-time practice, appellant contends that he paid the
corporation a percentage of his gross incone fromthat
practice for rental of equipnent, office space, supplies,
and the |ike.

_ Afpellants filed a joint part-year resident/non-
resident California personal 1ncone tax return for 1976 and
a nonresident return for 1977. These returns apparently
reflected appellant's incone and deductions from his
part-time practice in California subsequent to his nove,
but included none of the payments received pursuant to the
covenant not to conpete. On audit, respondent determ ned
that the paynents for the covenant were California source
i ncome and shoul d have been included in appellants'
California income. Proposed assessnments were issued
relecting this adjustnent. Appellants protested, the
?rPPos%? assessnents were affirmed, and this tinmely appeal.

ol [ owed.

Nonr esi dents mnust include incone from sources
within this state in their California gross incone.
(Rev. & Tax. Code; § 17951,) Payments received for a
covenant not to conpete are taxable as ordinary incone and
do not constitute income fromthe sale of either real or
personal property. (Beals' Estate v. Conmi ssioner, 82 F.24
268, 270 (2d. Cir. 1936).) Compensation received for
refraining fromlabor is ordinary income just as is
conpensation for services to be performed. (Arthur A
Bal lantine, Jr., 46 T.C 272, 276 (1966).) The source of
compensation receivedfora convenant not to conpete is the
pl ace where the prom sor forfeited his right to act.
(Korfund Co., 1 T.C. 1180 (1943), Rev. Rul. 74-108, 1974-1
Cum.Bull. 248; FTB LR 84, Dec. 5, 1958.)

Appel | ant contends that the witten covenant not
to conpete did not reflect his agreement with the purchaser
of his stock. This is obvious, he says, because he did in
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fact return to R dgecrest periodically and engage in the
practice of dentistry. He states that the actual agreenent
I ncluded his promse to assist the new dentist in
establishing hinmself in the practice by speaking well of
him, recomrending himto the patients, furnishing pertinent
patient information, and giving himevery benefit of
appel l ant's experience and good nanme in that community.
Appel 'ant contends that sone of these affirmative duties
were acconplished in Uah, where he talked to his forner
patients who visited himthere. He also argues that the
case of MIller v. McColgan, 17 Cal.2d. 432 [110 P.2d 419]
(1941), Ts controlling here. Appellant states that his
attorney and accountant both advised himthat the income he
recei ved was Utah source inconme and he reported and paid
tax on it in Uah.

It is well settled that the appellant bears the
burden of showi ng that respondent's determ nation was
erroneous. W find that appellant has not carried his
burden of proof.

Whil e appellant did return to the corporation's
office in Ridgecrest and did practice dentistry there, this
was apparently with the consent of the purchaser of his
stock and not in conpetition with him Appellant's
part-time practice in Ridgecrest, under these conditions,
does not show that the paynments he received were not for
his covenant not to conpete. His nere unsupported
assertion that there was nore to the agreenent than stated
in the covenant is insufficient to show that such ot her
agreenment existed, nuch less that the parties intended that
he shoul d be conpensated for something other than his
covenant . (Cf. Appeal of George E. Gordon, Jr., Cal. St.
Bd. of Equal., Nov. 19, 1968.) Where the parties have
dealt at-armis |length, understanding the substance of an
agreenent, and both sign an agreement which specifies that
a particular anount is to be paid for a covenant rnot to
conmpete, strong proof is required to negate that declara-
tion for tax purposes. (Hamin's Trust v. Conm Ssioner..
209 F.2d 761 (10th GCir. 1954); Visador Co., ¥ 73,173 P-H
Memo. T.C. (1973); _Tobe C. Deutschmann, ¢ 66,229 r-H
Meno. T.C. (1966).) No such strong proof has been
presented here. W conclude that the paynments received
were conpensation for a covenant not to conpete.

Appel lant's reliance on MIler v. McColgan,
suBra, is msplaced. That case appfi'ed the doctrine of
nobi | ia sequuntur personam to assign shares of stock, which
are 1 ntangi bl e personal property, a situs in the state of
t heir owners resi dence, unless they have acquired a
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busi ness situs el sewhere. As noted above, income froma
covenant not to conpete is treated as conpensation for

personal services, not as incone fromintangible persona
property. Mller v. McColgan, therefore, is inapplicable
to a determnation of "The source of inconme in this appeal

Appellant's reliance on professional advice is
irrelevant to the issue of the source of inconme. The fact
that appellant paid tax to Uah on this same income does
not affect the correct inposition of tax by California.

For the reasons stated above, we find that
appel l ant received income froma covenant not to conpete
while a nonresident, that the income was froma California
source, and that the incone was properly taxable by
California. Respondent's determnation, therefore, is
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I S HEREBY ORDERED,, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Albean and C ara Washburn agai nst proposed
assessments of additional personal incone tax in the
amounts of $370.80 and $1,269.95 for the years 1976 and
1977, respectively, be and the same is hereby sustained.

Done at Sacranento, California, this 29thday
of  June » 1982, by the State Board of Equalization,
wi th Board Menbers M. Bennett, M. Dronenburg and
M. Nevins present.

__WlliamM_Bennett ________, Chairman
_ _Ernest_J. Dronenburg, Tr. __ , Menber
Richard Nevins_ ; Memde r
, Menber
, temoer
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